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Personal Status
Religious Courts

law, to ease the problem of overloading in the courts, and
to speed up trials, both studies recommended increasing
the number of judges and courtrooms and making the
findings of complaints against the judges transparent instead of keeping them confidential. The two studies also
warned against governmental interference in judicial proceedings and prosecutions and called for granting the
Lebanese courts the power of judicial review. This power
would enable the courts to rule on the constitutionality
of laws and on conflicts arising from parliamentary and
presidential elections, to check excessive legislative and
executive powers, and to safeguard civil liberties.
The two studies also recommended broadening the responsibilities of the Higher Judicial Council, including
the power to supervise the courts and their finances. In
this connection, the president of the Court of Cassation,
Chief Justice Ziadeh, ascertained that an effective and autonomous Higher Judicial Council is necessary to ensure
the independence of the judiciary. In his address to the
conference on the prospects of the judicial system in
Lebanon, he recommended that the council's independence could be secured by the direct election of its members by the judges or the institutionalization of a fixed
mechanism for their appointment without any governmental interference. He also proposed to give the council
the exclusive power to appoint, transfer, and remove
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judges and to form a disciplinary and a judicial inspection board to ensure the integrity of the judicial system.
Another area of concern is the place and the legality of
the Special Courts in Lebanon. A number of speakers at
the conference on the prospects of the judicial system
criticized the Special Courts, including the military and
appropriation courts; frequently, these courts do not employ trained judges. They also lamented the absence of a
civil status law in Lebanon and highlighted the problems
associated with the application of different religious
laws—especially the promotion of inequality among the
Lebanese citizens and the disregard of Lebanese and international law. Another problem relates to the fact that
rulings of the religious courts can be circumvented by appealing to foreign courts and by changing one's nationality and religion.
Emile 5ah4yeh
See also Canon Law; Civil Law; Customary Law; Islamic Law;
Napoleonic Code; Ottoman Empire; Qadi (Qazi) Courts
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WHAT IT IS
Legal aid is assistance generally provided free or at a reduced cost by lawyers, law students, or paralegals. Legal
aid aims to provide services to specific groups in the community such as people of low income, those with disabilities, or racial minorities. The cost of the legal services is
either waived by the lawyers, which is called providing pro
bono legal services, or lawyers are compensated by funding from government or a charity. Because of the expensive nature of legal aid programs, they are found predominantly in western Europe, North America, and Australia.
HISTORICAL DEVELOPMENT
AND MAJOR VARIANTS
Contemporary approaches to legal aid grow out of a recognition that humane justice would be incomplete without
provision of access to the law for the underprivileged and
the poor: those who generally do not have access to legal
services but are often more in need of those services than
their privileged brothers and sisters. Prior to World War II,
legal aid was viewed mainly as a tool to reduce domestic
conflict and to voluntarily assist the accused in serious
criminal cases. This pro bono system of legal aid still predominates in various countries, such as Belgium. It is supported by major international law firms and professional
associations in North America and Australia.
Legal aid services in the United States began in the
1880s with the creation of the German Legal Aid Society
,

in New York City. Providing legal assistance to poor German immigrants, this organization ultimately became the
Legal Aid Society of New York, which continues to provide services today. Soon after the opening of the New
York City office, a Chicago-based legal aid office opened
offering its services to all those in need of legal assistance
but unable to afford it. Other cities soon followed. In the
early 1900s, a legal aid office opened in Boston and then
in Philadelphia, Pittsburgh, and Newark. By 1917 there
were 41 cities with some type of legal aid office. By 1964
there were 250 staffed civil legal aid offices around the
United States. In 1939, Britain was the first country to
assume governmental responsibility for legal aid services.
After World War II, the initiative of the United Kingdom
was followed by the Netherlands, other Commonwealth
countries, and the United States. There was, in common
law countries, a growing recognition of the need for access to justice and specifically for legal representation for
accused persons and divorcing women.
JUDICARE
The judicare model of legal aid services was introduced to
England and Wales in 1951. Judicare programs provide
legal services to low-income citizens whose legal problems and economic circumstances qualify them for statefunded legal services. The judicare system is administered
through an organization appointed by the government,
often a law society—the governing body of the legal profession. Individuals who qualify for the program are
granted a certificate that allows them to obtain the legal
services of a private lawyer, at no charge or on a limited
contribution basis. The costs are paid by the legal aid
scheme according to a predetermined, fixed tariff, on a
fee-for-service basis.
Judicare responds only to specific claims brought by
individuals who are aware of their problems and have
sought legal assistance. Judicare administrations have traditionally not monitored the quality of legal services but,
rather, have been prepared to accept all lawyers with various levels of experience to provide such services. In recent years, the United Kingdom has introduced a franchise system of judicare providers that monitors quality
as well as the effectiveness of legal services provided by judicare solicitors. Clients are able to choose their own
lawyer from a legal aid panel and to change lawyers if
they are concerned about their representation. Family
and criminal law are generally the most common areas of
legal services provided under judicare schemes. Judicare is
the predominant model of legal aid in France, Germany,
Great Britain, Japan, Israel, Australia, South Africa, and
the Canadian provinces of Alberta, Ontario, and New
Brunswick.
The liberal notion of equality underlies the judicare
system. It is informed by the belief that the main differLEGAL AID
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ence between the rich and the poor is their income level,
and that the principal barrier to the justice system is its
cost. Judicare programs are designed to eliminate this difference by paying for the legal services for low-income
citizens. As judicare programs facilitate the participation
of low-income and disadvantaged citizens' participation
in the existing common and civil law systems, judicare
implicitly endorses current legal systems.

and economic equality, as well as providing formal access
to the justice system.
PUBLIC DEFENDER SYSTEM
There are many variations on the basic method of providing for the defense of the indigent. Three of the most
prevalent schemes are the public defense system, the appointed counsel (judicare), and the mixed system (discussed below). Within the public defender system, fulltime salaried staff provide legal representation for the
indigent criminal defendant. This system was introduced
in the United States at the turn of the century when reformers recommended the establishment of a public defender system to centralize criminal defense and to improve the efficiency of the criminal justice system. With
these goals in mind, Los Angeles County passed legislation in 1913 that paved the way for the nation's first public defender office to open the following year. It was,
however, only in the 1960s in Gideon v. Wainright that
the public defender system gained popularity. In that decision, the Supreme Court of the United States set out
the fundamental principle that every citizen should be
guaranteed the right to retain counsel.
Since the 1980s there has been increased criticism of
the U.S. public defense system. During the Reagan administration, the "War on Drugs" led to a shift in resources from criminal defense to law enforcement. As a
result there were more arrests, increasing the demand on
indigent defense services. Without increases in funding,
public defenders faced excessive caseloads. Even today,
indigent defense budgets do not increase in the same
manner as other areas of U.S. criminal justice.
Despite studies in other jurisdictions that point to the
cost efficiency of the public defender system and its relative effectiveness, the public defender system remained a
U.S. mode of criminal defense until 2001, when the
Legal Aid Board of the United Kingdom introduced the
Criminal Defence Service, which included salaried
lawyers. It is anticipated that the mixed delivery system of
criminal legal services will provide opportunities to test
the quality and value for money of services provided by
private practice and the public defender in the United
Kingdom. Concern has been raised both in the United
States and the United Kingdom that because salaried defenders are paid by the state, there could be implicit or
explicit pressure on them to act in ways contrary to the
best interests of their clients, and that they may see themselves more as part of the system (identifying with the police and prosecution) than as vigorous defenders of their
clients' interests.

NEIGHBORHOOD LEGAL SERVICES
In the 1960s, in the context of the development of the
welfare state, governments and social movements began
searching for new approaches to the issues confronting
low-income citizens. There was an increasing recognition
that the legal needs of the poor differed from those of the
middle income and the wealthy and that judicare did not
address those needs. Dealing with individual problems
rather than addressing the more fundamental problems
of low-income citizens was also questioned. In response
to these concerns, the staff model of community legal
services was developed during President Johnson's "War
on Poverty" in the United States. This model spread to
the Netherlands, Canada, Finland, the United Kingdom,
New Zealand, and Australia in the 1970s.
The staff model consists of legal clinics that hire
poverty lawyers and paralegals (referred to as community
legal workers in some jurisdictions) who are full-time
clinic employees, rather than being reimbursed on a caseby-case basis, as is the case in a judicare system. Clinics
are independent organizations with their own community-based boards of directors. Governments fund some
clinics; other clinics receive community grants and
monies from charity. Quality control of legal services
provided by clinic staff is monitored by boards of directors and, since the 1990s, by the national, provincial, or
state funding administrations.
Most clinics are community-based. These clinics are
generally located in lower income communities that require assistance and serve the legal needs as defined by
their communities and boards of directors. Common
areas of practice include landlord and tenant, employment, income maintenance law, and workers' compensation. The staff system tends to take a strategic approach
to legal aid by adopting a long-term outlook and engaging in activities that will generate the greatest benefit to
the greatest number of recipients. Clinics, therefore, engage in systemic legal work such as legal education, community development, precedent-setting cases, and law reform, in addition to assisting individual clients. In some
jurisdictions, such as Ontario, we find a number of clinics specializing in law reform and test case litigation with
respect to the legal and social problems of the elderly, the
DUTY COUNSEL
disabled, first nations, refugees, and immigrants from The duty counsel model was developed in Scotland after
distinct regions. This model of legal aid enhances social World War II to provide representation in lower criminal
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courts for accused persons at their first court appearance.
Duty counsel are now found in Scotland and in most
Canadian provinces, as well as in some Australian states
in which salaried and part-time duty counsel are made
available in courts of first instance in criminal, family,
and child welfare matters. In the United Kingdom, duty
counsel are made available to accused persons at the time
of arrest.
FRANCHISING OR BLOCK CONTRACTING
A recent development in legal aid is franchising, or the
block contracting model of legal services provision. Developed by the Legal Aid Board of the United Kingdom
during the 1990s, this delivery system seeks bids from
private lawyers and law firms for blocks of services in an
area of the law. In this competitive bidding process, the
administrative body awards the contract to the firm that
offers both the lowest bid and the required level of quality assurance.
Franchising is designed to reduce the costs of legal
aid programs through a model in which the successful
firm provides numerous, repetitive, and predictable
services in a system in which the bidding process allows
the market to establish the lowest price for those services. There is some concern that since a firm is paid a set
price for a block of legal services, law firms may have an
incentive to do the least amount of work possible for
each case, choosing to settle or plea-bargain to maximize their profit. However, since the franchise system
has built quality assurance into the bidding process,
there is a strong incentive for successful bidders to perform quality legal work in order to maintain their quality assurance reputation and to obtain future legal service contracts.
MIXED DELIVERY SYSTEM
The mixed model of legal aid employs more than one
model to serve the same geographic area. Mixed models
are designed to provide better legal aid services through
a diversification of the approaches and services provided
to the community. Mixed models take advantage of the
strengths of the different models. A mixed system that
includes staff and judicare models has the advantage of
more effective allocation of limited resources and the
utilization of the expertise of both salaried lawyers and
private practitioners. There is a growing recognition of
the importance of system flexibility in a mixed delivery
system. Such flexibility allows the most appropriate
types of legal services to be provided in response to the
needs of particular regions and client communities.
Governments are recognizing that mixed provision
models, including salaried services, can, if well managed
and quality assured, best meet the needs of low-income
communities.

IOLTA
First established in Florida in 1981, IOLTA (Interest on
Lawyers' Trust Accounts) programs require lawyers to deposit certain client funds into special interest-bearing
bank accounts where the interest earned is used to fund
legal services for low-income citizens. Approved in all
fifty U.S. states and the District of Columbia, IOLTA
programs generate more than $140 million per year and
provide an alternative to federal grants as a source of
funding for legal services to low-income Americans, particularly bar-sponsored pro bono programs.
Since 1981, IOLTA has been regularly challenged in
state and federal courts as an unconstitutional taking of
private property. In Phillips v. Washington Legal Foundation in 1998, the U.S. Supreme Court concluded that the
interest earned on IOLTA accounts is the property of the
client for the purpose of the "Taking Clause" of the Fifth
Amendment. The Court refused, however, to consider the
issue of whether the appropriation of that interest actually
amounted to an unconstitutional taking. The Court sent
the case back to the district court, which held that because the state had permanently appropriated the client's
interest against his will, there was a "per se taking." On
October 15, 2001, the U.S. Court of Appeals for the 5th
Circuit, in Washington Legal Foundation v. Texas Equal
Access to Justice Foundation, ruled, in a similar vein, that
the Texas IOLTA program violates the Fifth Amendment
prohibition on the government's taking property without
just compensation. It is likely that this decision will find
its way to the U.S. Supreme Court, because of the implications for funding of legal services for low-income citizens in face of continuing government cutbacks.
Similar organizations have been created in most Canadian provinces and Australian states to receive interest on
lawyers' trust accounts. Typically, a foundation has been
created that is closely tied to the legal profession, which
receives the interest on clients' trust accounts, with the
funds being allocated principally to legal aid and pro
bono services, with a small percentage of the monies
being allocated to legal education as well as to special
conferences, legal history, and other research projects as
approved by the board of the foundation.
CONCLUSION
Legal aid programs have been developed both to provide
access to the legal system and to empower low-income
citizens. There have been limited investments in legal aid
services in nations such as India, South Africa, Mexico,
Colombia, and Venezuela. However, legal aid services
have primarily flourished in the United Kingdom, the
Netherlands, Canada, Australia, and the United States. In
these latter countries, despite significant economic restraints during the 1990s, legal aid models have been restructured and refinanced, and governments have broadLEGAL AID
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HISTORICAL BACKGROUND
ened their commitment both to access to justice and to
AND EVOLUTION
law reform for lower-income and disenfranchised citizens. Legal aid services, with varying degrees of success, A clear, uniform understanding of the term legal behavhave been incorporated into the administration of most ioralism is complicated by the different contexts and acacommon law countries and the Netherlands. The ability demic disciplines in which it has been used. The identiof governments to sustain this commitment in the face of fication of the term behavioralism (or behaviorism) with
competing demands and a commitment to balanced B. F. Skinner's work on operant conditioning in the field
of psychology, with which it shares some assumptions,
budgets remains to be seen.
Zemans
Frederick
adds more confusion. As is noted in at least one source,
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WHAT IT IS
One of the earliest uses of the term is found in E.
With its intellectual roots in legal positivism and legal realism, legal behavioralism's central task is the formulation Adamson Hoebel's Law of Primitive Man: A Study in
of testable theoretical propositions that explain and pre- Comparative Legal Dynamics, in which the author redict legal phenomena. The perspective has been de- ferred to his work as "legal behaviourism" (1954, 23). Poscribed as the "intellectual progeny" of legal realism (In- litical scientists associated with legal behavioralism have,
gersoll 1966, 264), for the two concepts share a number for the most part, concentrated on predicting and exof assumptions. Both perspectives invoke Roscoe Pound's plaining judges' decisions at various levels of the court
distinction between "law in books" and "law in action" system in the United States. Some have examined the ef(Pound 1912), claiming that law is behavior rather than fects of judges' attitudes toward public policy issues on
a set of legal norms that guide behavior. Legal behavioral- judicial decisions; others have examined the relationship
ism places a strong emphasis on empirical research meth- between social characteristics of judges and defendants
ods that yield testable hypotheses regarding legal behav- and decision making. Legal anthropologists working in
ior. Both perspectives focus on predicting judicial action. this tradition, though less concerned with quantitative
What distinguishes legal behavioralism from legal realism methodologies, have added a cross-cultural dimension to
is the former's emphasis on the scientific model and the the study of legal behavior. Karl Llewellyn and E. Adamanalysis of observable human behavior. As such, legal be- son Hoebel's pioneering study of the Cheyenne Indians
havioralism is legal realism taken to its logical extreme. focused the analysis of legal behavior on "trouble-cases,"
Although legal realism's major proponents were all vari- arguing that the examination of actual cases and their
ously involved with the legal profession, those individu- outcomes, rather than the "schematization of 'norms,"
als who have become associated with legal behavioralism was "the safest main road into the discovery of law"
are mainly social scientists. As a result, most studies of (Llewellyn and Hoebel 1941, 28-29). Their study ushlegal phenomena in the legal behavioralism tradition in- ered in a host of ethnographic accounts that focused on
corporate the research methodologies of sociologists, po- legal behavior in various small-scale tribal settings. Of
litical scientists, and anthropologists. There are a number particular significance is Max Gluckman's (1955) study
of important qualitative studies in this tradition, but of the handling of cases in the Lozi courts in Zambia
(formerly Northern Rhodesia). Gluckman found that the
most rely on the use of quantitative data analysis.
VIVA
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Lozi judicial process was determined by the relationship
between disputing parties rather than any particular characteristics of judges. When disputes arose between parties
bound by multiple social and economic interdependencies, the courts tended to be conciliating, but when disputes arose between strangers, the courts tended to be
more authoritative. The work of Gluckman and other
legal anthropologists provided many examples in which
legal behavior could be explained and predicted with the
social characteristics and social organization of the participants. Sociologists and criminologists have similarly explained the behavior of legal officials in modern Western
settings, with particular emphasis on the U.S. criminal
justice system. Their studies have explained variation in
legal behavior in terms of the socioeconomic characteristics of victims and offenders. They include analyses of
criminal sentencing patterns and even studies of police
behavior.
In 1972, Donald Black published a provocative article
in which he addressed the relationship between science
and legal phenomena. He argued that "every scientific
idea requires a concrete empirical referent of some kind.
A science can only order experience, and has no way of
gaining access to non-empirical domains of knowledge"
(Black 1972, 1092). As such, he continued, scientific inquiry into a legal phenomenon is incapable of addressing
the effectiveness of law or ideals such as justice for such
topics can only be addressed normatively (Black 1972,
1092). In the same piece, Black criticized contemporary
scholarship in the sociology of law as being unscientific
and preoccupied with normative considerations and policy implications of legal research. Although attitudes and
other mental states are often presented as intervening
variables in studies that are associated with legal behavioralism, Black (1976) went on to develop a distinctly sociological approach to law that deliberately ignored the
psychology of individuals; it made no assumptions about
the attitudes, interests, or motivations of people. His approach might be labeled "pure legal behavioralism"; Black
himself referred to his theoretical perspective as the "pure
sociology of law," explaining that "a pure sociology of law
does not study humans in the usual sense. It studies law
as a system of behavior" (Black 1972, 1098). His theory
explained variation in the behavior of law in terms of its
location, direction, and distance in social space. The approach conceptualized the legal behavior of individuals
and groups as the behavior of law in its own right. A citizen calling the police or filing a civil lawsuit, a police officer making an arrest, and a judge sentencing a convicted
criminal offender or ruling on a constitutional matter are
all examples of the law behaving. Black conceived of law
as "governmental social control," a quantifiable variable,
and argued that the quantity and style (penal, compensatory, therapeutic, or conciliatory) of law in any given case

of conflict varies with the characteristics of the actors involved, in terms of their relative vertical, horizontal, cultural, corporate, and normative statuses. For example,
with respect to the horizontal dimension of social life,
morphology, Black (1976, 40-46) stated that law is a
curvilinear function of relational distance. This proposition predicts that a conflict of any kind between strangers
will attract more law than the same conflict between intimates. It predicts, for instance, that homicide between
strangers is more likely to result in capital punishment
than homicide between intimates. Participants in any
given case of conflict can be identified and compared in
terms of their structural locations in this multidimensional conception of social space.
Black's work and legal behavioralism generally have
come under attack by legal scholars who reject positivism
in favor of a normative approach to legal phenomena.
The critical legal studies movement, which emerged in
the 1980s, is particularly at odds with the notion of an
empirical, value-free approach to studying legal behavior.
In a number of ways, this debate has a long history: It has
persisted in the study of law since the emergence of the
legal realism movement.
Theoretical advancements in legal behavioralism have
prompted a number of studies of nonlegal social control.
Black's work, for example, has been applied to the study
of conflict management in suburbia, to the prediction
and explanation of patterns of mental illness, to studies of
conflict in corporations, and to lynching and other forms
of collective violence.
MAJOR FIGURES
A list of the major proponents of legal behavioralism
would include scholars from a number of different disciplines. It is likely that there would be disagreement
among scholars in various disciplines over the contents of
such a list, but since many of the ideas central to legal behavioralism can be traced to scholars associated with the
legal realism movement, that list would have to begin
with the movement's pioneers: Roscoe Pound, Oliver
Wendell Holmes, Jr., John Chipman Gray, Eugen
Ehrlich, Herman Oliphant, Karl Llewellyn, Underhill
Moore, and Jerome Frank. As stated earlier, as scientific
research methods came to dominate the social sciences
after World War II, scholars associated with legal behavioralism were more likely to be anthropologists, political
scientists, and sociologists rather than law professors. E.
Adamson Hoebel, Max Gluckman, and Laura Nader are
arguably the most prominent among legal anthropologists. Major figures among political scientists would include Arthur Bentley, David Easton, David Truman,
Charles Hagan, and Glendon Schubert, among others.
Legal sociologists associated with this perspective include
Albert Reiss, Jerome Skolnick, Donald Black, Allan Hot-

